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restaurant informing all who entered that
day that patrons would be interviewed by
the advertiser as part of its TV promotion of
its new soy protein ‘‘steak.” This notifica-
tion would materially affect the weight or
credibility of the patron’s endorsement, and,
therefore, viewers of the advertisement
should be clearly and conspicuously in-
formed of the circumstances under which the
endorsement was obtained.

Assume, in the alternative, that the adver-
tiser had not posted a sign on the door of the
restaurant, but had informed all interviewed
customers of the ‘‘hidden camera’ only after
interviews were completed and the cus-
tomers had no reason to know or believe
that their response was being recorded for
use in an advertisement. Even if patrons
were also told that they would be paid for al-
lowing the use of their opinions in adver-
tising, these facts need not be disclosed.

Example 6: An infomercial producer wants
to include consumer endorsements for an
automotive additive product featured in her
commercial, but because the product has not
yvet been sold, there are no consumer users.
The producer’s staff reviews the profiles of
individuals interested in working as ‘‘ex-
tras’ in commercials and identifies several
who are interested in automobiles. The ex-
tras are asked to use the product for several
weeks and then report back to the producer.
They are told that if they are selected to en-
dorse the product in the producer’s info-
mercial, they will receive a small payment.
Viewers would not expect that these ‘‘con-
sumer endorsers’’ are actors who were asked
to use the product so that they could appear
in the commercial or that they were com-
pensated. Because the advertisement fails to
disclose these facts, it is deceptive.

Example 7: A college student who has
earned a reputation as a video game expert
maintains a personal weblog or ‘‘blog’’ where
he posts entries about his gaming experi-
ences. Readers of his blog frequently seek his
opinions about video game hardware and
software. As it has done in the past, the
manufacturer of a newly released video game
system sends the student a free copy of the
system and asks him to write about it on his
blog. He tests the new gaming system and
writes a favorable review. Because his review
is disseminated via a form of consumer-gen-
erated media in which his relationship to the
advertiser is not inherently obvious, readers
are unlikely to know that he has received
the video game system free of charge in ex-
change for his review of the product, and
given the value of the video game system,
this fact likely would materially affect the
credibility they attach to his endorsement.
Accordingly, the blogger should clearly and
conspicuously disclose that he received the
gaming system free of charge. The manufac-
turer should advise him at the time it pro-
vides the gaming system that this connec-
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tion should be disclosed, and it should have
procedures in place to try to monitor his
postings for compliance.

Example 8: An online message board des-
ignated for discussions of new music
download technology is frequented by MP3
player enthusiasts. They exchange informa-
tion about new products, utilities, and the
functionality of numerous playback devices.
Unbeknownst to the message board commu-
nity, an employee of a leading playback de-
vice manufacturer has been posting messages
on the discussion board promoting the manu-
facturer’s product. Knowledge of this post-
er’s employment likely would affect the
weight or credibility of her endorsement.
Therefore, the poster should clearly and con-
spicuously disclose her relationship to the
manufacturer to members and readers of the
message board.

Example 9: A young man signs up to be part
of a ‘“‘street team’ program in which points
are awarded each time a team member talks
to his or her friends about a particular ad-
vertiser’s products. Team members can then
exchange their points for prizes, such as con-
cert tickets or electronics. These incentives
would materially affect the weight or credi-
bility of the team member’s endorsements.
They should be clearly and conspicuously
disclosed, and the advertiser should take
steps to ensure that these disclosures are
being provided.
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§259.1 Purpose.

The Guide in this part contains ad-
ministrative interpretations of laws
enforced by the Federal Trade Commis-
sion. Specifically, the Guide addresses
the application of Section 5 of the FTC
Act (15 U.S.C. 45) to the use of fuel
economy information in advertising for
new automobiles. This guidance pro-
vides the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
this Guide may result in corrective ac-
tion by the Commission under Section
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5 if, after investigation, the Commis-
sion has reason to believe that the
practices fall within the scope of con-
duct declared unlawful by the statute.
The Guide sets forth the general prin-
ciples that the Commission will use in
such an investigation together with ex-
amples illustrating the application of
those principles. The Guide does not
purport to cover every possible use of
fuel economy in advertising. Whether a
particular advertisement is deceptive
will depend on the specific advertise-
ment at issue.

§259.2 Definitions.

For the purposes of this part, the fol-
lowing definitions shall apply:

Alternative fueled vehicle. Any vehicle
that qualifies as a covered vehicle
under part 309 of this chapter.

Automobile. Any new passenger auto-
mobile, medium duty passenger vehi-
cle, or light truck for which a fuel
economy label is required under the
Energy Policy and Conservation Act
(42 U.S.C. 32901 et seq.) or rules promul-
gated thereunder, the equitable or
legal title to which has never been
transferred by a manufacturer, dis-
tributor, or dealer to an ultimate pur-
chaser or lessee. For the purposes of
this part, the terms ‘‘vehicle” and

“‘car’” have the same meaning as
“‘automobile.”
Dealer. Any person located in the

United States or any territory thereof
engaged in the sale or distribution of
new automobiles to the ultimate pur-
chaser.

EPA. The U.S. Environmental Pro-
tection Agency.

EPA city fuel economy estimate. The
city fuel economy determined in ac-
cordance with the city test procedure
as defined and determined pursuant to
40 CFR part 600, subpart D.

EPA combined fuel economy estimate.
The fuel economy value determined for
a vehicle (or vehicles) by harmonically
averaging the city and highway fuel
economy values, weighted 0.55 and 0.45
respectively, determined pursuant to 40
CFR part 600, subpart D.

EPA driving range estimate. An esti-
mate of the number of miles a vehicle
will travel between refueling as defined
and determined pursuant to 40 CFR
part 600, subpart D.

§259.3

EPA fuel economy estimate. The aver-
age number of miles traveled by an
automobile per volume of fuel con-
sumed (i.e., Miles-Per-Gallon (‘“MPG”)
rating) as calculated under 40 CFR part
600, subpart D.

EPA highway fuel economy estimate.
The highway fuel economy determined
in accordance with the highway test
procedure as defined and determined
pursuant to 40 CFR part 600, subpart D.

Flexible fueled vehicle. Any motor ve-
hicle (or motor vehicle engine) engi-
neered and designed to be operated on
any mixture of two or more different
fuels.

Fuel. (1) Gasoline and diesel fuel for
gasoline- or diesel-powered auto-
mobiles;

(2) Electricity for electrically-pow-
ered automobiles;

(3) Alcohol for alcohol-powered auto-
mobiles;

(4) Natural gas for natural gas-pow-
ered automobiles; or

(5) Any other fuel type used in a vehi-
cle for which EPA requires a fuel econ-
omy label under 40 CFR part 600, sub-
part D.

Manufacturer. Any person engaged in
the manufacturing or assembling of
new automobiles, including any person
importing new automobiles for resale
and any person who acts for, and is
under the control, of such manufac-
turer, assembler, or importer in con-
nection with the distribution of new
automobiles.

Model type. A unique combination of
car line, basic engine, and transmission
class as defined by 40 CFR part 600, sub-
part D.

Ultimate purchaser or lessee. The first
person, other than a dealer purchasing
in his or her capacity as a dealer, who
in good faith purchases a new auto-
mobile for purposes other than resale
or leases such vehicle for his or her
personal use.

Vehicle configuration. The unique
combination of automobile features, as
defined in 40 CFR part 600.

§259.3 Qualifications and disclosures.

To prevent deceptive claims, quali-
fications and disclosures should be
clear, prominent, and understandable.
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To make disclosures clear and promi-
nent, marketers should use plain lan-
guage and sufficiently large type for a
person to see and understand them,
should place disclosures in close prox-
imity to the qualified claim, and
should avoid making inconsistent
statements or using distracting ele-
ments that could undercut or con-
tradict the disclosure. The disclosures
should also appear in the same format
as the claim. For example, for tele-
vision advertisements, if the fuel econ-
omy claim appears in the video, the
disclosure recommended by this Guide
should appear in the visual format; if
the fuel economy claim is audio, the
disclosure should be in audio.

§259.4 Advertising guidance.

(a) Misrepresentations. It is deceptive
to misrepresent, directly or by implica-
tion, the fuel economy or driving range
of an automobile.

(b) General fuel economy claims. Gen-
eral unqualified fuel economy claims,
which do not reference a specific fuel
economy estimate, likely convey a
wide range of meanings about a vehi-
cle’s fuel economy relative to other ve-
hicles. Such claims, which inherently
involve comparisons to other vehicles,
can mislead consumers about the vehi-
cle class included in the comparison, as
well as the extent to which the adver-
tised vehicle’s fuel economy differs
from other models. Because it is highly
unlikely that advertisers can substan-
tiate all reasonable interpretations of
these claims, advertisers making gen-
eral fuel economy claims should dis-
close the advertised vehicle’s EPA fuel
economy estimate in the form of the
EPA MPG rating.

Example 1: A new car advertisement states:
““This vehicle gets great mileage.”” The claim
is likely to convey a variety of meanings, in-
cluding that the vehicle has a better MPG
rating than all or almost all other cars on
the market. However, the advertised vehi-
cle’s EPA fuel economy estimates are only
slightly better than the average vehicle on
the market. Because the advertiser cannot
substantiate that the vehicle’s rating is bet-
ter than all or almost all other cars on the
market, the advertisement is deceptive. In
addition, the advertiser may not be able to
substantiate other reasonable interpreta-
tions of the claim. To avoid deception, the
advertisement should disclose the vehicle’s
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EPA fuel economy estimate (e.g., ‘‘EPA-esti-
mated 27 combined MPG”’).

Example 2: An advertisement states: ‘‘This
car gets great gas mileage compared to other
compact cars.” The claim is likely to convey
a variety of meanings, including that the ve-
hicle gets better gas mileage than all or al-
most all other compact cars. However, the
vehicle’s EPA fuel economy estimates are
only slightly better than average compared
to other models in its class. Because the ad-
vertiser cannot substantiate that the vehi-
cle’s rating is better than all or almost all
other compact cars, the advertisement is de-
ceptive. In addition, the advertiser may not
be able to substantiate other reasonable in-
terpretations of the claim. To address this
problem, the advertisement should disclose
the vehicle’s EPA fuel economy estimate.

(c) Matching the EPA estimate to the
claim. EPA fuel economy estimates
should match the mode of driving
claim appearing in the advertisement.
If they do not, consumers are likely to
associate the stated fuel economy esti-
mate with a different type of driving.
Specifically, if an advertiser makes a
city or a highway fuel economy claim,
it should disclose the corresponding
EPA-estimated city or highway fuel
economy estimate. If the advertiser
makes both a city and a highway fuel
economy claim, it should disclose both
the EPA estimated city and highway
fuel economy rating. If the advertiser
makes a general fuel economy claim
without specifically referencing city or
highway driving, it should disclose the
EPA combined fuel economy estimate,
or, alternatively, both the EPA city
and highway fuel economy estimates.

Example 1: An automobile advertisement
states that model “XYZ gets great gas mile-
age in town.” However, the advertisement
does not disclose the EPA city fuel economy
estimate. Instead, it only discloses the EPA
highway fuel economy estimate, which is
higher than the model’s city estimate. This
claim likely conveys to a significant propor-
tion of reasonable consumers that the high-
way estimate disclosed in the advertisement
applies to city driving. Thus, the advertise-
ment is deceptive to consumers. To remedy
this problem, the advertisement should dis-
close the EPA city fuel economy estimate
(e.g., ‘32 MPG in the city according to the
EPA estimate”).

Example 2: A new car advertisement states
that model “XZA gives you great gas mile-
age’ but only provides the EPA highway fuel
economy estimate. Given the likely incon-
sistency between the general fuel economy
claim, which does not reference a specific
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type of driving, and the disclosed EPA high-
way estimate, the advertisement is deceptive
to consumers. To address this problem, the
advertisement should disclose the EPA com-
bined estimate (e.g., ‘37 MPG for combined
driving according to the EPA estimate’), or
both the EPA city and highway fuel econ-
omy estimates.

Example 3: An advertisement states: ‘‘ac-
cording to EPA estimates, new cars in this
class are rated at between 20 and 32 MPG,
while the EPA estimate for this car is an im-
pressive 36 MPG highway.”” The advertise-
ment is likely to imply that the 20 to 32
MPG range and 35 MPG estimate are com-
parable. In fact, the ‘20 and 32 MPG’’ range
reflects EPA city estimates. Therefore, the
advertisement is deceptive. To address this
problem, the advertisement should only pro-
vide an apples-to-apples comparison—either
using the highway range for the class or
using the city estimate for the advertised ve-
hicle.

(d) Identifying fuel economy and driv-
ing range ratings as estimates. Adver-
tisers citing EPA fuel economy or driv-
ing range figures should disclose that
these numbers are estimates. Without
such disclosures, consumers may incor-
rectly assume that they will achieve
the mileage or range stated in the ad-
vertisement. In fact, their actual mile-
age or range will likely vary for many
reasons, including driving conditions,
driving habits, and vehicle mainte-
nance. To address potential deception,
advertisers may state that the values
are “HEPA estimate(s),” or use equiva-
lent language that informs consumers
that they will not necessarily achieve
the stated MPG rating or driving
range.

Example 1: An automobile manufacture’s
Web site states, without qualification, ‘‘This
car gets 40 MPG on the highway.”” The claim
likely conveys to a significant proportion of
reasonable consumers that they will achieve
40 MPG driving this vehicle on the highway.
The advertiser based its claim on an EPA
highway estimate. However, EPA provides
that estimate primarily for comparison pur-
poses—it does not necessarily reflect real
world driving results. Therefore, the claim is
deceptive. In addition, the use of the term
‘“‘gets,” without qualification, may lead some
consumers to believe not only that they can,
but will consistently, achieve the stated
mileage. To address these problems, the ad-
vertisement should clarify that the MPG
value is an estimate by stating “EPA esti-
mate’ or equivalent language.

§259.4

(e) Disclosing EPA test as source of fuel
economy and driving range estimates. Ad-
vertisers citing any EPA fuel economy
or driving range figures should identify
EPA as the source of the test so con-
sumers understand that the estimate is
comparable to EPA estimates for com-
peting models. Doing so prevents de-
ception by ensuring that consumers do
not associate the claimed ratings with
a test other than the EPA-required
procedures. Advertisers may avoid de-
ception by stating that the values are
“EPA estimate(s),” or equivalent lan-
guage that identifies the EPA test as
the source.

Example 1: A radio commercial for the
“XTQ” car states that the vehicle ‘‘is rated
at an estimated 28 MPG in the city’ but does
not disclose that an EPA test is the source of
this MPG estimate. This advertisement may
convey that the source of this test is an enti-
ty other than EPA. To avoid deception, the
advertisement should state that the MPG
figures are EPA estimates.

(f) Specifying driving modes for fuel
economy estimates. If an advertiser cites
an EPA fuel economy estimate, it
should identify the particular type of
driving associated with the estimate
(i.e., estimated city, highway, or com-
bined MPG). Advertisements failing to
do so can deceive consumers who incor-
rectly assume the disclosure applies to
a specific type of driving, such as com-
bined or highway, which may not be
the driving type the advertiser in-
tended. Thus, such consumers may be-
lieve the model’s fuel economy rating
is higher than it actually is.

Example 1: A television commercial for the
car model “ZTA” informs consumers that
the ZTA is rated at ‘25 miles per gallon ac-
cording to the EPA estimate’” but does not
disclose whether this number is a highway,
city, or combined estimate. The advertise-
ment likely conveys to a significant propor-
tion of reasonable consumers that the 25
MPG figure reflects normal driving (i.e., a
combination of city and highway driving),
not the highway rating as intended by the
advertiser. In fact, the 256 MPG rating is the
vehicle’s EPA highway estimate. Therefore,
the advertisement is deceptive.

(g) Within vehicle class comparisons. If
an advertisement contains an express
comparative fuel economy claim where
the relevant comparison is to any
group or class, other than all available
automobiles, the advertisement should
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identify the group or class of vehicles
used in the comparison. Without such
qualifying information, many con-
sumers are likely to assume that the
advertisement compares the vehicle to
all new automobiles.

Example 1: An advertisement claims that
sports car X ‘‘outpaces other cars’ gas mile-
age.” The claim likely conveys a variety of
meanings to a significant proportion of rea-
sonable consumers, including that this vehi-
cle has a higher MPG rating than all or al-
most all other vehicles on the market. Al-
though the vehicle’s MPG rating compares
favorably to other sports cars, its fuel econ-
omy is only better than roughly half of all
new automobiles on the market. Therefore,
the claim is deceptive.

(h) Comparing different model types.
Fuel economy estimates are assigned
to specific model types under 40 CFR
part 600, subpart D (i.e., unique com-
binations of car line, basic engine, and
transmission class). Therefore, adver-
tisers citing MPG ratings for certain
models should ensure that the rating
applies to the model type depicted in
the advertisement. It is deceptive to
state or imply that a rated fuel econ-
omy figure applies to a vehicle fea-
tured in an advertisement if the esti-
mate does not apply to vehicles of that
model type.

Example 1: A manufacturer’s advertisement
states that model “PDQ’ gets ‘‘great gas
mileage’ but depicts the MPG numbers for a
similar model type known as the ‘‘Econo-
PDQ.” The advertisement is likely to convey
that the claimed MPG rating applies to all
types of the PDQ model. However, the
‘“Econo-PDQ” has a better fuel economy rat-
ing than other types of the “PDQ’’ model.
Therefore, the advertisement is deceptive.

(1) “Up to” claims. Advertisers should
avoid using the term ‘‘up to” without
adequate explanatory language if they
intend to communicate that certain
versions of a model (i.e., model types)
are rated at a stated fuel economy esti-
mate. A significant proportion of rea-
sonable consumers are likely to inter-
pret such claims to mean that the stat-
ed MPG can be achieved if the vehicle
is driven under certain conditions.
Therefore, to address the risk of decep-
tion, advertisers should qualify the
claim by clearly and prominently dis-
closing the stated MPG applies to a
particular vehicle model type.
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Example 1: An advertisement states, with-
out further explanation, that a vehicle model
VXR will achieve ‘“‘up to 40 MPG on the high-
way.”’” The advertisement is based on a par-
ticularly efficient type of this model, with
specific options, with an EPA highway esti-
mate of 40 MPG. However, other types of
model VXR have lower EPA MPG estimates.
A significant proportion of reasonable con-
sumers likely interpret the ‘‘up to’’ claim as
applying to all VXR model types. Therefore,
the advertisement is deceptive. To address
this problem, the advertisement should
clearly and prominently disclose that the 40
MPG rating does not apply to all model
types of the VXR or use language other than
‘‘up to’’ that better conveys the claim.

(j) Claims for flexible-fueled vehicles.
Advertisements for flexible-fueled vehi-
cles should not mislead consumers
about the vehicle’s fuel economy when
operated with alternative fuel. If an ad-
vertisement for a flexible-fueled vehi-
cle (other than a plug-in hybrid elec-
tric vehicle) mentions the vehicle’s
flexible-fuel capability and makes a
fuel economy claim, it should clearly
and prominently qualify the claim to
identify the type of fuel used. Without
such qualification, consumers are like-
ly to take away that the stated fuel
economy estimate applies to both gaso-
line and alternative fuel operation.

Example 1: An automobile advertisement
states: ‘“This flex-fuel powerhouse has a 30
MPG highway rating according to the EPA
estimate.”” The advertisement likely implies
that the 30 MPG rating applies to both gaso-
line and alternative fuel operation. In fact,
the ethanol EPA estimate for this vehicle is
25 MPG. Therefore, the advertisement is de-
ceptive. To address this problem, the adver-
tisement could clearly and prominently
qualify the claim or disclose the MPG rat-
ings for both gasoline and alternative fuel
operation.

(k) General driving range claims. Gen-
eral unqualified driving range claims,
which do not reference a specific driv-
ing range estimate, are difficult for
consumers to interpret and likely con-
vey a wide range of meanings about a
vehicle’s range relative to other vehi-
cles. Such claims, which inherently in-
volve comparisons to other vehicles,
can mislead consumers about the vehi-
cle class included in the comparison as
well as the extent to which the adver-
tised vehicle’s driving range differs
from other models. Consumers may
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take away a range of reasonable inter-
pretations from these claims. To avoid
possible deception, advertisers making
general driving range claims should
disclose the advertised vehicle’s EPA
driving range estimate.

Example 1: An advertisement for an electric
vehicle states: ‘“This car has a great driving
range.”” This claim likely conveys a variety
of meanings, including that the vehicle has a
better driving range than all or almost all
other electric vehicles. However, the EPA
driving range estimate for this vehicle is
only slightly better than roughly half of all
other electric vehicles on the market. Be-
cause the advertiser cannot substantiate
that the vehicle’s driving range is better
than all or almost all other electric vehicles,
the advertisement is deceptive. In addition,
the advertiser may not be able to substan-
tiate other reasonable interpretations of the
claim. To address this problem, the adver-
tisement should disclose the vehicle’s EPA
driving range estimate (e.g., ‘“‘EPA-estimated
range of 70 miles per charge’’).

(1) Use of non-EPA estimates—(1) Dis-
closure content. Given consumers’ expo-
sure to EPA estimated fuel economy
values over the last several decades,
fuel economy and driving range esti-
mates derived from non-EPA tests can
lead to deception if consumers under-
stand such estimates to be fuel econ-
omy ratings derived from EPA-required
tests. Accordingly, advertisers should
avoid such claims and disclose the EPA
fuel economy or driving range esti-
mates. However, if an advertisement
includes a claim about a vehicle’s fuel
economy or driving range based on a
non-EPA estimate, advertisers should
disclose the EPA estimate and disclose
with substantially more prominence
than the non-EPA estimate:

(i) That the fuel economy or driving
range information is based on a non-
EPA test;

(ii) The source of the non-EPA test;

(iii) The EPA fuel economy estimates
or EPA driving range estimates for the
vehicle; and

(iv) All driving conditions or vehicle
configurations simulated by the non-
EPA test that are different from those
used in the EPA test. Such conditions
and variables may include, but are not
limited to, road or dynamometer test,
average speed, range of speed, hot or
cold start, temperature, and design or
equipment differences.

§259.4

(2) Disclosure format. The Commission
regards the following as constituting
“‘substantially more prominence’’:

(i) For visual disclosures on television.
If the fuel economy claims appear only
in the visual portion, the EPA figures
should appear in numbers twice as
large as those used for any other esti-
mate, and should remain on the screen
at least as long as any other estimate.
Each EPA figure should be broadcast
against a solid color background that
contrasts easily with the color used for
the numbers when viewed on both color
and black and white television.

(ii) For audio disclosures. For radio
and television advertisements in which
any other estimate is used only in the
audio, equal prominence should be
given to the EPA figures. The Commis-
sion will regard the following as consti-
tuting equal prominence: The EPA es-
timated city and/or highway MPG
should be stated, either before or after
each disclosure of such other estimate,
at least as audibly as such other esti-
mate.

(iii) For print and Internet disclosures.
The EPA figures should appear in
clearly legible type at least twice as
large as that used for any other esti-
mate. The EPA figures should appear
against a solid color, and contrasting
background. They may not appear in a
footnote unless all references to fuel
economy appear in a footnote.

Example 1: An Internet advertisement
states: ‘“‘Independent driving experts took
the QXT car for a weekend spin and managed
to get 55 miles-per-gallon under a variety of
driving conditions.” It does not disclose the
actual EPA fuel economy estimates, nor does
it explain how conditions during the ‘“‘week-
end spin’’ differed from those under the EPA
tests. This advertisement likely conveys
that the 556 MPG figure is the same or com-
parable to an EPA fuel economy estimate for
the vehicle. This claim is deceptive because
it fails to disclose that fuel economy infor-
mation is based on a non-EPA test, the
source of the non-EPA test, the EPA fuel
economy estimates for the vehicle, and all
driving conditions or vehicle configurations
simulated by the non-EPA test that are dif-
ferent from those used in the EPA test.

Example 2: An advertisement states: ‘““The
XZY electric car has a driving range of 110
miles per charge in summer conditions ac-
cording to our expert’s test.” It provides no
additional information regarding this driv-
ing range claim. This advertisement likely
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conveys that this 110-mile driving range fig-
ure is comparable to an EPA driving range
estimate for the vehicle. The advertisement
is deceptive because it does not clearly state
that the test is a non-EPA test; it does not
provide the EPA estimated driving range;
and it does not explain how conditions re-
ferred to in the advertisement differed from
those under the EPA tests. Without this in-
formation, consumers are likely to confuse
the claims with range estimates derived
from the official EPA test procedures.
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§260.1 Purpose, scope, and structure
of the guides.

(a) These guides set forth the Federal
Trade Commission’s current views
about environmental claims. The
guides help marketers avoid making
environmental marketing claims that
are unfair or deceptive under Section 5
of the FTC Act, 15 U.S.C. 45. They do
not confer any rights on any person
and do not operate to bind the FTC or
the public. The Commission, however,
can take action under the FTC Act if a
marketer makes an environmental
claim inconsistent with the guides. In
any such enforcement action, the Com-
mission must prove that the challenged
act or practice is unfair or deceptive in
violation of Section 5 of the FTC Act.

(b) These guides do not preempt fed-
eral, state, or local laws. Compliance
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with those laws, however, will not nec-
essarily preclude Commission law en-
forcement action under the FTC Act.

(c) These guides apply to claims
about the environmental attributes of
a product, package, or service in con-
nection with the marketing, offering
for sale, or sale of such item or service
to individuals. These guides also apply
to Dbusiness-to-business transactions.
The guides apply to environmental
claims in labeling, advertising, pro-
motional materials, and all other
forms of marketing in any medium,
whether asserted directly or by impli-
cation, through words, symbols, logos,
depictions, product brand names, or
any other means.

(d) The guides consist of general prin-
ciples, specific guidance on the use of
particular environmental claims, and
examples. Claims may raise issues that
are addressed by more than one exam-
ple and in more than one section of the
guides. The examples provide the Com-
mission’s views on how reasonable con-
sumers likely interpret certain claims.
The guides are based on marketing to a
general audience. However, when a
marketer targets a particular segment
of consumers, the Commission will ex-
amine how reasonable members of that
group interpret the advertisement.
Whether a particular claim is deceptive
will depend on the net impression of
the advertisement, label, or other pro-
motional material at issue. In addition,
although many examples present spe-
cific claims and options for qualifying
claims, the examples do not illustrate
all permissible claims or qualifications
under Section 5 of the FTC Act. Nor do
they illustrate the only ways to com-
ply with the guides. Marketers can use
an alternative approach if the approach
satisfies the requirements of Section 5
of the FTC Act. All examples assume
that the described claims otherwise
comply with Section 5. Where particu-
larly useful, the Guides incorporate a
reminder to this effect.

§260.2 Interpretation and substan-
tiation of environmental marketing
claims.

Section 5 of the FTC Act prohibits
deceptive acts and practices in or af-
fecting commerce. A representation,
omission, or practice is deceptive if it
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